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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI

           MAC Case No.103 (Injury)/2017
Parties:- 
Sri Baikuntha Barman          - claimant.

  -V E R S U S-
1. Sri Ajit Chandra Pathak     

2. Sri Gunajit Talukdar

3. The National Insurance Company Limited.        - Opp. Parties.

Present:    Mr. A. Bhattacharyya, AJS, 
        Presiding Officer/ Member,
         MACT, Nalbari.

Appearance:-
For the claimant            :  Ld. Advocate Abhijit M.B. Baruah

For the Opp. No.3          :  Ld. Advocate Sri A.J. Talukdar.

Date of Argument           : 13.12.18.

Date of Judgment           : 21.12.18.

       ( J U  D  G  M  E  N  T )
This is an  application filed U/S 166 and 140 of the Motor

Vehicles Act' 1988 by the claimant Sri Baikuntha Barman claiming

compensation for the injuries and permanent disablement sustained
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by him in a motor vehicular accident which occurred on 25.02.17

at about 4:30 p.m. at Sonamati Chowk on National High Way 31

under Nalbari Police Station.

      Brief facts  of the case is that on 25.02.17 at about 4:30

p.m.  while the claimant was coming on his motorcycle bearing

Regd  No.  AS-01-AX/8697(Super  Splendor)  from  Ghograpar  side

towards his own home along with his wife as pillion rider, the

offending vehicle  bearing registration No. AS-15-G/4391 (I 10 car)

driven by its driver in a very rash and negligent manner  knocked

down the claimant from the back side.

As a result of the aforesaid accident the  claimant sustained

grievous injuries on several parts of his body including fracture of

right thumb with segmented fracture of mid shaft of right tibia as

well as lacerated cut injury of right heal.

Immediately after the accident, the claimant was taken to

SMK Civil Hospital, Nalbari but considering the seriousness of the

injuries sustained by  the claimant he was referred to GMCH,

Guwahati where the claimant took short treatment. Thereafter, on

the same day, i.e, 25.02.2017, he was admitted at Dispur Polyclinic

and Nursing Home where he was operated and treated as  an



3

indoor patient till his discharge on 28.02.17. At Dispur Polyclinic

and Nursing Home, wound debridement with primary repair of the

wound  was  done.  Further  tibia  interlocking  was  also  done  for

segmented fracture of right mid shaft tibia. The claimant had to be

again admitted at  Dispur  Polyclinic  and Nursing Home for  the

second time on 30.07.18 for removal of implant in his right tibia.

The  claimant  was  also  continuing  his  physio-therapy  under  a

practitioner since long time.

According  to  the  claimant,  he  has  become  permanently

disabled due to the injuries sustained by  him in the aforesaid

accident and he has not fully  recovered from the said injuries and

disablement. The claimant is  still under care and  attendance of

doctors.  His  right  leg is  disabled permanently  and the District

Standing  Medical  Board  Cum Joint  Director  of  Health  Service,

Nalbari has declared him 45% disabled in respect of his right leg.

 The claimant was aged about 43 years at the  time of

accident and he is a cultivator  by profession besides doing cattle

and poultry farming. According to the claimant, he had monthly

income of  Rs.10,000/- at the time of accident. 

 According  to  the  claimant,  he  had  incurred  about  Rs.
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4,50,000/- towards his medical treatment.

In connection with the accident, Nalbari Sadar P.S Case No.

152/17 U/S 279/337/338 IPC was registered and investigated and

during  the  course  of  investigation  police  seized  the  vehicular

documents of the offending vehicle including the Insurance Policy

and  the  driving  license  of  the  driver.  On  completion  of

investigation,  police filed charge-sheet  against  the driver of  the

offending Hyundai I 10 Car. 

According to the claimant, the offending vehicle was duly

insured with the opposite party No.3, the National Insurance Co.

Ltd. Vide policy No. 20070281160000003642 valid from 31.12.16

to 30.12.17 whereas the accident occurred on 25.02.17 i.e during

the continuance and validity of the insurance policy.

Accordingly,  the  claimant  claimed  Rs.10,00,000/-  as

compensation.

The  opposite  party  Nos.  1,  namely,  the  owner  of  the

offending vehicle filed his  written statement stating that the claim

petition is not maintainable; and that there is no cause  of action,

etc. He  stated  that  the  driver  possessed  a  valid  and  effective

driving license at the time of accident and that  the offending
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vehicle was duly insured with the opposite party No. 3, National

Insurance Co. Ltd. Vide policy No. 200702/31/16/6100002955 valid

from  31.12.16  to  30.12.17  whereas  the  accident  occurred  on

25.02.17 i.e during the continuance and validity of the insurance

policy. He also denied rash and negligent driving of the part of the

driver of the offending vehicle and further stated that the accident

was caused because of carelessness of the claimant himself who

was riding the motorcycle. The OP No. 1 also stated that he had

authorized the OP no 2, driver to drive the car and that OP No 2

had a valid and effective driving license on the date of accident. In

view of the above, he stated that liability, if any, is to be borne by

the Insurance Co. in terms of the Insurance Policy.

 The  opposite  party  No.  1  also  filed  photo  copies  of

registration certificate as well as the Insurance Policy.

The  opposite  party  Nos.  2,  namely,  the  driver  of  the

offending vehicle filed his  written statement stating that the claim

petition is not maintainable; and that there is no cause  of action,

etc.  He  also  stated  the  accident  occurred  due  to  fault  and

negligence of the claimant. He stated that he possessed a valid

and effective driving license at the time of accident and that  the

offending vehicle was duly insured with the opposite party No. 3,
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National  Insurance  Co.  Ltd.  Vide  policy  No.

200702/31/16/6100002955 valid from 31.12.16 to 30.12.17 whereas

the accident occurred on 25.02.17 i.e during the continuance and

validity of the insurance policy.  He also denied rash and negligent

driving on his part and further stated that the accident was caused

because of carelessness of the claimant himself who was riding the

motorcycle. In view of the above, he stated that liability, if any, is

to be borne by the Insurance Co. in terms of the Insurance Policy.

The opposite party No. 2 also filed photo copy of his driving

license.

The opposite  party  No.3,  National  Insurance  Co.  filed  its

written statement  taking various general pleas. 

Based on the pleadings the following issues were framed :-

                               The issues are:
(i) Whether the claimant got injury and permanent disablement

due to the accident which occurred on 25.02.17 at about

4:30  p.m.  at  Sonamati  Chowk on National  High  Way  31

under  Nalbari  Police  Station  due  to  rash  and  negligent

driving of the driver of the offending vehicle ?
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(ii)   Whether the claimant is entitled to get any compensation as 

prayed for, and if so, to what extent and from whom?

(iii)     To what other relief or reliefs the claimant is entitled to?

During the course of inquiry,  the claimant examined himself

as  PW1  and  Dr.  Chittaranjan  Pathak,  Joint  Director  of  Health

Service, Nalbari  as PW 2.  Both the claimant’s witnesses were

duly cross examined on behalf of the Insurance Co. However, the

Insurance Co. did not adduce any  rebuttal evidence.

I have heard Sri Abhijit M.B. Baruah, ld. Counsel for the

claimant and  Sri A. J. Talukdar, ld. Counsel for the Insurance Co.

I have also carefully gone through the case record including

the evidence, both oral and documentary.

Decision and reasons for decision:-
ISSUE NO.1

   The claimant who is the injured himself as PW 1 very clearly

and categorically stated in his examination-in-chief on affidavit that

while  he  was  proceeding on a  motorcycle  along  with  his  wife
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from Ghagrapar   towards   Nalbari,  at  that  time the  offending

vehicle (Hyundai I 10) which was driven by its driver in a very

rash and negligent manner hit his motorcycle from the back side. 

As a result of the aforesaid accident the  claimant sustained

grievous injuries on several parts of his body including fracture of

right thumb with segmented fracture of mid shaft of right tibia as

well as lacerated cut injury of right heal. The claimant was treated

at different hospitals at Nalbari and Guwahati and according to the

claimant he had become permanently disabled. 

During his cross-examination the claimant reiterated that the

accident  occurred on 25.02.17 at  about  4:30 pm and that  the

offending Hyundai I 10 car was driven in a rash and negligent

manner and hit his motorcycle from the back side. He also stated

that he had not fully recovered from the injuries sustained in the

accident. He denied the suggestion that the accident was caused

due to his fault and negligence.

  The  claimant  has  also  filed  and  exhibited  the  Accident

Information  Report  in  Form  54,   disability  certificate  Ext.(13),

discharge  certificate  of  Dispur  Polyclinic  and  Nursing  Home,

Guwahati,  copies  of  FIR,  ejahar,  charge-sheet,  Injury  report,
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seizure list, MVI Report,  as well as  medical documents  which

reveals the aforesaid injuries.

From the oral testimony of the claimant coupled with the

documentary  evidence  including the  charge-sheet,  I  am of  the

finding  and  conclusion  that  the  claimant   was  injured  in  the

aforesaid  accident  which was caused due to  rash and negligent

driving on the part  of the driver of  the offending vehicle.

     Issue No.1 is accordingly decided in favour of the claimant.

: ISSUE NOS.  2 & 3:
The  disability  certificate  as  well  as  evidence  on  record

reveals that  the  claimant Baikuntha Barman was aged about   42

years at the time of accident  and the appropriate multiplier for

the said age is 14 according to the decision of Sarla Verma Vs.
Delhi  Transport Corporation.

The claimant has filed various  cash memos and vouchers

regarding the treatment  which were scrutinized at  the time of

arguments  by  the  Tribunal   in  presence  of   and  with  the

assistance of ld. Counsels of both the claimant and the Insurance

Co.  Further  the  claimant  has  filed  bills  regarding  his  physio-
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therapy treatment for an amount of more than Rs. 1,12,000/-. 

However,  as  no  specialist  or  orthopedic  surgeon  has

prescribed physio-therapy,  a consolidated sum of Rs 35,000/-  is

found to be reasonable regarding the expenses incurred by the

claimant in respect of his physio-therapy treatment.

  After such scrutiny and verification, it is found that the

claimant has submitted vouchers and cash memos for an amount

of  Rs.3,70,000/-(approx)  including  the  amount  of  Rs.  35,000/-

incurred towards physio-therapy treatment,  to which the  claimant

is entitled.

The claimant  has asserted that he is a  cultivator but he

could not prove his income as such his monthly income is taken to

be Rs.3,500/- at the time of accident in the year 2017. 

As per the recent decision of the Hon'ble Supreme Court in

the case of  National  Insurance Co.  Ltd.  Vs.  Pranoy Sethi, as
the  claimant was aged 42 years he should be given the benefit of

future prospect of his income at the rate of 25% increase.

Now 25% of Rs.3,500/- is Rs. 875/- and accordingly  after
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giving the benefit of  future prospects,  the annual income  comes

to  Rs. 3,500/- +  Rs. 875/- = Rs.4,375/- X 12 = Rs. 52,500/-.

In order to prove his disability, the claimant examined Dr.

Chittaranjan Pathak ,the Joint Director of Health Service, Nalbari

as PW 2.  

Amongst others, PW 2 proved and exhibited the disability

certificate(Ext.13)  which  reveals  that  the  claimant  had  45%

locomotor  disability. PW-2 stated that the claimant was found to

be a case of post operative open reduction with internal fixation

(ORIF) for segmented fracture of right tibia with painful gait. 

However, during his cross-examination, PW-2 stated that the

claimant could walk when he was examined by the medical board

and that he was found in improved condition. PW-2 stated that the

disability of the claimant was with respect to his right lower limb

and not with respect to his whole body. 

In view of the above discussion, now as per the decision of

Raj Kr. Vs. Ajay Kr. reported in (2011) 1 SCC 343, the disability
of the claimant  with respect to his  whole body is taken to be

25%.
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Therefore,  the calculation and assessment of  loss of future

earning will be as follows :-

(a) Annual income before the accident   Rs.3,500/- + Rs 875 =

Rs. 4,375/- X 12  = Rs.52,500/-.

(b) Loss  of  future  earning  P.A.  (25%   of  the  prior  annual

income)  Rs.52,500/-  X 25%   = Rs. 13,125/-.

(c) Multiplier applicable  with regards to age 14.

(d)Loss of future earning  Rs. 13,125/- X 14    = Rs. 1,83,750/-.

Further amount of  Rs. 3,70,000/- is awarded to the claimant

on  the  head  of  expenses  incurred  towards   medical  treatment

Including the physio-therapy charges .

Taking into account  the nature of injuries sustained by the

claimant, an amount of Rs. 30,000/- is awarded to the claimant on

the head of  pain and suffering.

   Thus, in total,  the claimant is entitled to Rs. 1,83,750/- +
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Rs.3,70,000/ + Rs. 30,000/- = Rs.5,83,750/- (Rupees Five Lakhs
Eighty Three Thousand Seven Hundred Fifty) only .

     Now coming to the question as to by whom the amount of

compensation is to be borne,  as the offending Hyundai I 10 car

was  duly  insured  with  the   opposite  party  No.3,  the  National

Insurance Co. Ltd., therefore, the compensation  amount is to be

borne by the said Insurance Co.

                        (  O  R  D   E  R  )

In  the  result,  the  claim petition  filed  by  the  claimant  is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.5,83,750/-  (Rupees  Five  Lakhs  Eighty  Three  Thousand
Seven Hundred Fifty)  only as calculated on different heads is
awarded to the claimant. The opposite party No.3, i.e the National

Insurance  Co.  Ltd.  is  directed  to  pay  the  said  amount  of

compensation to the claimant within 60 days from today failing

which  interest @ 6% per annum  be calculated from the date of

filing of the claim petition on the awarded amount until realization.

Let  a  copy  of  the  judgment  be  furnished  to  the  parties

concerned  within 15 (fifteen) days from today as per Provisions of
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Section 168 (2) of the M.V. Act.

This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the 21st

Day of  December, 2018 in the open court.

                                 Presiding Officer/ Member,

                                             MACT, Nalbari. 

Dictated & corrected by me. 

   Presiding Officer/ Member,

MACT, Nalbari. 
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    MAC No.103 (Injury)/2017
                        (  O  R  D  E  R )

21.12.2018.

Both sides are present.

Judgment prepared in separate sheets are appended in the

case record.

In  the  result,  the  claim petition  filed  by  the  claimant  is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.5,83,750/-  (Rupees  Five  Lakhs  Eighty  Three  Thousand
Seven  Hundred  Fifty)  only as calculated on different heads is

awarded to the claimant. The opposite party No.3, i.e the National

Insurance  Co.  Ltd.  is  directed  to  pay  the  said  amount  of

compensation to the claimant within 60 days from today failing

which  interest @ 6% per annum  be calculated from the date of

filing of the claim petition on the awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.

                                      Presiding Officer/ Member,

                     MACT, Nalbari. 


